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FULL BENCH

Before Khosla, Dulat and Bichan Narain, JJ.
F. RADHE SHAM-ROSHAN LAL. Appellants.

. y
F. KUNDAN LAL-MOHAN LAL.- -Respondents.

Execution First Appeal No. 201 of 1952

1956 Code ot Civil Procedure (V of 1908)--Sections 2(6) ana

43—Conststution of India. Article 261(3)- -Foreign decree—

Jan, 18th  Execution—Judgment debtor not resident within the juris-
dicition of Foreign Court not submitting to its jurisdiction
expressly or impliedly or volunterily appearing as defen~ »
dant—Decree of the Foreign Court against him, whether
can be executed—Court passing the Foreign decree ceasing T
to be a Forexon Court —Effect of—Interpretation of Statutes
—Provision of Law not retrospective—Wheth-r can affect

substantive r'ghts- -Right to execute a decree —Whether a
substantive right.

R.S.R.L. of Indore, brought a suit against KL.M.L. of
Ludhiana (Puniab). Notice sent to KLML. who did not
appear and an exr parte decree was passed against them on
17th February 1948, R.S.R.L. made an application for the
transfer of the decree to a court at Ludhiana and a transfer
certificate was granted on 21st September, 1950. Application
for the execution of the decree was filed in the court of >~
Senior Sub-Judge, Ludhiana. on 10th January. 1951. The
Judgment-Debtor raised the objection that the decree
could not be executed as the court which passed the decree
was a Foreign Court to whose jurisdiction the Judgment- *
Debtor had not submitted and the decree was a nullity. The
question for con:deration before the High Court was
whether the ex sarte decree passed by a court at Indore,
on 17th February. 1948, is capable of execution through a

court in the State of Punjab, after it ceased to be a Foreign
Court.

o
Held (per Full Bench). that the decree of the Court of
Indore at the time ‘t was passed was a decree of a foreign
Court. The Judgment-debtors did not submit themselves
to the jurisdiction «+f the Court and at that time the decree
could not have bsen executed through the Court at
Ludhiana, The subscquent change in the definition of the
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“foreign Court” and in the prov.-ions of .ection 43 of the
Civil Procedure Code. did not m:ke the decree capable of
exeeution in Ludhiana, nor did the provisions of Article
261(3) of the Ccnstitution remove the disability which at-
tached to the decree. The judgment-debtors were not de-
barred from rais'1g the plea that the decree was a nullity
by reason of the fact that it was passed by a Court which
had no jurisdiction to pass it. That plea was open to them
still as the right to raise that plea was not taken away by
subsequent legislation.

In order to determine whether a certain decree is or is
not the decree of a foreign Court its nature at the time of
its birth has to be determined and not at some subsequent
date. Admittedly, the decree was passed on the basis of a
foreign judgment and the subsequent charge in the defini-
tion of a “decree” which came about on account of the re-
arrangement of territories cannot alter its character. Pro-
cedural law no doubt operates rerrospectively but substan-
tive law does not unless the statute specifically so provides.
The right to execule a decree and the right to raise an
objeclion to a decree are substantive rights. The right of
the judgment-debtor to plead that a certain decree is a
nullity cannot by any stretch of meaning be described as a
precedural matter, It is a vested right in the judgment-
debtor and if cannot be taken awvay by a provision of law
which is not retrospective. On the date the decree was
passed the judgment-deblor could have raised the objection
that the decree was a nullity because it was a decree of a
foreign Court. Any subsequent change in the law could not
take away that right. The right which had accrued to the
judgment-debtor continued after the law was changed and
the old provisions were repealed. This disability could not
be removed because a thing which is non est cannot become
a positive, effective and legal entity. The decree of the
Court of Indore was of no avail whatsoever in Ludhiana at
the time it was passed and by th: wubsequent extension of
the Civil Procedure Code to Indere, this deeree could not
become executable at Ludhiana.

Held also, that Judicial orders referred to in Article
261(3) of the Constitution are judgments or orders which are
passed or delivered after the coming intn force of the
Uonstitution. The article has no retrospective operation.
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Held, that the fact the . < ... may have been obtain-
ed ex parte or after contest “eus not affect the matter,
for the decree of a foreign Court whether ex parte or obtain-
ed after cont st remains incapable of execution, while on the
other hand th: decres of sz Indian Court, whether ex
parte or otherwise cannot be refused execution. No prin-
ciple of international law is reallv iavolved in the matter
and the queston is fully covered by the provisions contain-
ed in the Cede of Civil Procedure.

= - -

Held furth--. that the argument that the decthree in the
present case must be deemed to be foreign decree is that
the decree wh n made was the decree of a fereign Court
and cannot ¢hiige its character on account of subsequent
political eveut. which made the forsign Court in question
an Indian Cuu ', and that the arrcadment of -sction 43 of
the Code of Civil Procedure ‘s not meant to be retrospec-
tive and doe: n- 1, therefore. affect the status of those decrees
which were » ~ ated by a for:ign Court prior to the amend-
ment. Such 4+ sew i¢ pusstble but the inconvenience in
adopting such . view is so great that it should on that ground
alone be rejert d. The argument involved really comes to
this. The Ind~ . Court was + foreign Court before the 26th
January, 195C. .ad became a Part B State Court only on that
date and becs. » a Court governed by the Code of Civil
Procedure oni~ on the Ist April, 1951. The decrees granted
by the Indore "ourt prior w the 28th Janvary 1950, were,
thercfore, for n decrees and could not be exeeuted in any
Court govern:- by the Code of Civil Procedure, even after
the Indore Ct * bee me Part B State Court or even after
the Code of € il Procedure was made applicable. If the
argument is :+ .nd it would logically follow that a decree
granted by t! Indore Cour or the 25th January, 1950,
could not be  scuted even in the Indore Court after the
26th January. 450, or at any rate. after the 1st April, 1951,
because the In wre Court had by then become a Court
governed by t: Code of Civil Procedure, just as the Court
at Ludhiana v ., and : decrse granted even by the Indore
Court prior to ‘ne 26th January. 1950 being a for-ign decree
would not be . :pable of exceution 9 a Court soverned by
the Code of C il Procedure This would be zn mtolerable
sitiation and . 1 the ground of subiic cont nicace there-
fore sucha vy v ought not t. be inpted T deorpe  1n

o
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this cass st ogw o+ aken "o be the decree of an Indian
Court to whset tne {ade oo Civil Procedure fully applies
and as such the dueru cannot be refused uxecution merely
hecause it was obtained ex parte.

Execution first agpeal from the order of Shri Rajindar
Singh, Senior Sub-Judge, Ludhiana dated 14th August,
1952, di=missing the application for execution.

Case referred by Hon'ble Mr, Justice Harnam Singh, to
Division Bench. .

H. R. Sopur, for Appellant.

F. C. MrraL, for Respondents.

JUDGMENT

Kapi'r, J. Thi- matter has been referred to a
Division Bench by my learned brother Harnam
Singh J.. because of the conflict of opinion bet-
ween the Bombay High Court in Bhagwan Shankar
Surdi v. Rajaram Bapu Vithal Nanajkar (1), and
the Rajasthan Court in Shah Premchand v. Shah
Danmal. (2). The appeal in this Court was
brought =~y the decree-holder against an order of
the Sen'or Subordinate Judge, Ludhiana, dated
the 14th August, 1952, dismissing the application
for execution.

On the 17th February, 1948, firm Radhe Sham-
Roshan l.al obtained a decree for Rs. 14,000 against
firm Kundan Lgl-Mohan Lal from the Court of a
Subordirate Judge «t Indore. The Maharaja of
Indore signed a covenant with the Dominion of
Inaia on the 18th April, 1948, and on the 28th May.
1948, the State of Madhya Bharat was created by
the merger of several States including Indore;
Appendi~ XXXVII at pagte 232 in the White Paper
on Indian States issued by the Ministry of States.

(1) IL B. 1852 Bom. 65 F.B.
{2) A1 E. 1854 Rajasthan 4

Kapur, J.
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F. Radhe  There is no term in this covenant in regard to
Sham- pending proceedings. 1 should have mentioned
Roshan Lal

that although firm Kundan Lal-Mohan Lal was
- Kvl served but they never submitted to the jurisdic-
. Kundan 7,
Lal-Mohan Lal tion of the Indore Court. On the 21st September,
1950, the decree-holder obtained a transfer certi-
Kapur, J. ficate for execution to the Ludhiana Court and on
the 10th January, 1951, he made an application for
execution. The execution Court held that al-
though the decree could be transferred it was a
.decrec of a foreign Court and could not therefore
be executed.

According to Dicey on Conflict of Laws
‘foreign judgment’ means a judgment, decree, or
order of the nature of a judgment which is pro-
nounced or given by a foreign Court (page 345).
and in an action in personam the Courts of a
foreign country have jurisdicticn where the party
objecting to the jurisdiction of the Courts of such

country has precluded himself from objecting
thereto * *

* *(b) by voluntarily appearing as defendant in

such action (page 352). In the Indian Civil Pro-
cedure Code, section 2(6) also ‘foreign judgment’

means the judgment of a foreign Court which is
defined in section ?/5) to mean

“2(5) ‘foreis.n Court’ means a Court situate
outside India and not established or
continued by the authority of the Cen-
tral Government.”

Therefore when th- decree was passed it was the
judgment of a foreigsn Court as defined in Private
International Law or in the Indian Civil Pro-
cedure Code and *his was not controverted by the
learned Advocate Ior the appellant. The question

which has to he seen is whether a judgment which
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had not an Indian nationality at the time when it F. Kusdas
was passed changes its nationality by anything Shaum-
which has subsequen‘ly happened or there is any Roshan Lal
4 provision for its naturalisation as an Indian J udg- F ;‘ 3 Koitsgly.
' ment. In a case where an srder was passed in .

M : Lal-Moh
Lahore before the partition of India and was > :_aiLa!
sought to be executed after the partition in Delhi. Kapur, J.

it was held that it cor:inued t4 be an Indian Judg-
ment, Kishori Lal v. Shanti Deri (1). A judgment
therefore continues iis old nationality until by
statute or otherwise there is a change.

It was submitted by the appellant that under
section 43 of the Civi Procedure Code the decree
. of the erstwhile Indore Cour. could be executed
in Ludhiana. It may be necessary to give the
history of section 43 from 1947 till today. Before

the Adaptation Ovder of 1948, the words used
- were : — .

*

“Any decrce passed by a Civil Court es-
tablished ir any part of British India
to which the provisions relating to exe-
cution do nut extend, or by any Court
established or continued by the autho-

rity of the Central Government or the

g Crown Representative in the territories

> of any foreign Prince or State may, if
it cannot be executed within the juris-
diction of fze Court by which it was
passed, be executed in manner herein
provided within the jurisdiction of any
Court in British India.”
- After the Adaptation Order of 1948 these words
were as follows:— ;
“Any decree passed by a Civil Court es-
tablished in any area within the Pro-
vinces of India to which the provisions

(1) ALR, 1953 5.C, 441

Planl
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F. Radhe relating to executicn do not extend, or
Sham- by any Court esta’ lished or cont-aued
Roshan  Lal by the authority of the Central Govern-
F Ki:;ndan ment or the Crow: Representative in
Lal-Mohan Lal any Indian State, may, if it cann.t be
executed within the jurisdiction of the

Kapur, J.

Court by which it was passed, be exe-
cuted in manner herein provided with-
in the jurisdiction of any Court ir the
Provinces.”

After the Constitution there was Adaptation
Order and then the words used were—

L)

“Any decree passed by a Civil Court es-
tablished in any arca within the States
to which the provisions relatin; to
execution do not extend, or by any
Court established or continued by the
authority of the Central Government
outside India, may, if it cannot be exe-
cuted within the jurisdiction of the
Court by which it was passed, be exe-
cuted in manner herein provided with-
in the jurisdiction of any Cour! in the
States.”

There was another Adaptation Order and then sec-
tion 43 came to read as under:—

“43. Execution of decrees passed by Civil
Courts in part B States, in places to
which this part does not extend or in
foreign territory.

Any decree passed—
(a) by a Civil Court in a Part B State, or
(b) by a Civil Court in any area within
the part A State or part C State to
which the provisions relating to ex -
cution do not extend, nr

pa—
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(c) by a Court established or continued F. Radhe
by the authority of the Central Govern- _ Sham-

ment outside Indja* * * * * * * » ROSha: Lal

This amendment thus made the decrees passede; : ni{‘}‘lnda‘;‘ |
by Courts in the newly created B States to be exe~ 3" 0nan La
cutable in India even though the Code had not been Kapur, J.
extended to these States. This section was again
amended by section 8 of Act Il of 1951 and now the
section reads as under:—

“Any decree passed by any Civil Court es-
tablished in any part of India to which
the provisions of this Code do not ex- L
tend, or by any Court estdlished or con-
tinued by the authority of the Central
Government outside India, may, if it
cannot be executed within the jurisdie-
tion of the Court by which it was passed,
be executed in the manner. herein pro-
vided within the jurisdiction of any
Court in the territories to which this
Code extends.”

It is submitted that it was the section as amended
by the second Adaptation Order after the Consti-
tution which governed the case because it was that
section which was applicable on the 10th of Jan-
uary, 1951, when the execution started, but pend-
ing the execution on the 19th February, 1951. the
present gection came into force in India.

As I understand section 43 as it stood before
the Act of 1951, it made the decrees of Courts of
B States executable. But part B States themselves
were the creation of the Constitution and the ref-
erence in my opinion was to decrees passed after the
Constitution. And if the section is merely pro-
cedural and therefore retrospective then from the
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F. Radhe  19th February, 1951, a new section was substituted
Sham-  and from that date the new section 43 becomes ap-
Roshan Lal plicaple which does not have any reference to
F K”' dan PATt B States and theretore the only decrees exe-

. unaan . .
Lal-Mohan Lal Cutable would be thuse for areas mentioned in sec-

tion 2 of the Act (II of 1951).

Kapur, J.

Similarly section 44 has undergone several
changes and at the time when the application for
execution was made it read as follows: —

“44. Execution of decrees pasred by Reve-
nue Courts in part B States—

The Government of a part A State or
part C State may, by rotification in
the Official Gazette, declare that the
decrees of any Revenur Courts in
any part B State or any class of such
decrees may be executed in the part
A State or part C S:ate, as the case
may be as if they had been passed
by Courts of that State.”

And now under Act IT of 1951 it reads as under:—
“44, Execution of decrees passed by Reve-

nye Courts in places to which this Code
does not extend—

The State Government may, by notifica-
tion in the Official Gazette, declare
that the decrees of any revenue
Court in any part of Indiz to which
the provisions of this Cude do not
extend, or any class of such decrees,
may be executed in the State as if
they "ad been passed by Courls in
that State.”
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The history of sec* vn 43 shows that original- F. Radhe
ly, ie., up to 1347, the lecrees of Courts in those . «ihimL a
portions of British Ind:a to which the Code was not os av.
applicable were executable in the rest of British F. Kundan
India, the adaptation order of 1948 only made ver-1.1Mohan Lal
bal changes as they wanted to substitute Britis}}
India by Provinces of Ind:a which by the Consti- Kapur, J.
tution became States. But even after the Consti-
tution the Civil Procedure Code did not become ap-
plicable to the newly created States which came
into existence as a resuit of their merging into
groups. They had become India and were no
longer princely States with a semi Independent
Status. Decrees of these Courts of these States as
created by the Constitut.m of 1850, were decrecs
“passed by Civil Courts «stablished in any part of
India” and not British Ins"a as it was in 1947 and
therefore they were exec rable in exactly the same
manner as decrees mentioned in Code in 1947, And
that was the reason for this Adaptation, And
when the Act of 1951 cane into force the Code be-
came applicable throughnut India and the need for
section 43 was reduced to the decrees of areas
mentioned in section 2 of the Act of 1951,

The history of section 44 of the Code shows
that it has always been complementary with see-
tion 43. Before 1937 the words used were “in the
territories of any native Prince or State” which
would have included Indore. I 1937 these words
were replaced by “in anv Indian State.” And
section 44-A was introduced to reciprocate the poli-
¢y contained in Foreign Judgments (Reciprocal
Enforcement) Act, 1932, Bt for the decrees pas-
sed by Courts.in Indian States section 44 was appli-
cable. The language use in the section after the
Adaptation Order of 1948. sroduced no real change,
The first Adaptation of 1950 introduced the words
part B States and they still required a notification
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Sham-

Roshan Lal

¢
"
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F. Rudhe
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under section 44 to make the decrees of Courts in
part B States executable, But when section 43
was amended by the second Adaptation Order of
1950, so as to give executability to decrees of such

Lal-Mohan Lal Courts, section 44 was further amended to restrict-

Kapur, J.

the necessity of a notification to decrees of Reve-
nue Courts of part B States. And the position is
practically the same after the Act of 1951. Decrees
of all Courts in India to which the Code applies are
executable in any part of India except those cover-
ed by section 2 of the Act of 1951 and, therefore,
section 44 is resfricted to decrees of Revenue
Courts.

Now the defendants never submitted to the
jurisdiction of the Court at Indere and therefore,
the Court had no jurisdiction over them. As is said
in Cheshire on Private International Law at page
779 :—

“A foreign judgment is actionable only be-
cause it imposes an obligation upon the
defendant, it follows that any fact which
negatives the existence of that obliga-
tion is a bar to the action. One of the
negativing facts must necessarily be that
the defendant owes no duty to obey the
command of the tribunal which has
purported to create the obligation. There
must be a correlation between the legal
obligation of the defendant and the
right of the tribunal t{o issue its com-
mand.”

As the Indore Court had no jurisdiction un-
der Private International Law over the defendant
firm, it owed no duty to obey the order of that
Court. Nor could the Ludhiana Court therefore
act as its enforcing agent.
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The form of the transfer certificae to be sent FS}I::S:-‘E

under Order 21 ruie 6 of Civil Pro_cgdure Code, is Roshan  Lal
given at page 1333 of Mulla’s Civil Procedure _
Code. Thus the Executing Court in Ludhiana y gyndan
had to execute the decree of Indore of 1948. This Lal-Mohan Lal
decree remains the decree of that Court which was
not a Court of a part B State as part B States did Kapur, J.
not exist then. It continued to be a decree of a

Court of Indore State which was a foreign Court.

The next question which arises for decision is
whether section 43 is merely procedural or also
creates rights. The question whether the decree-
holder can enforce his rights under the decree by
execution as also by suit or only by a suit under
section 13 of the Code is not a question of pro-
cedure but is a question of substantive law as it is
a question of right of a decree-holder and if he has
the right to enforce his rights under the decree of
the Court at Indore by means of execution, the
applicability of Order 21 is a question of procedure
in which no one can have a vested right. See
Maxwell on Interpretation page 201 (8th Edition),
and In re Hales Patent (1), where this
distinetion between rights and procedure is
shown. Therefore, what decrees can be en-
forced by execution and which by suit is not a
procedural matter but one relating to rights of
decree-holders and ce:act, in my view, be affected
by change in the lav- unless it is expressly retro-
active.

If the contention that section 43. as it was before
the Act of 1951, is retrospective, were to
be accepted, on a foreign judgment the sta-
tus of a  judgment of an Indian Court
would be conferred. Therefore an erstwhile
British Indian subject who did not submit to the

jurisdiction of a foreign Court would become
(1) (1920) 2 Ch. 277
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F. Radhe bound by that decree and rn defence on the
Sham-  merits of the case would be open to him and thus
Roshan  Lal hjs vested rights would be affected by a subse-
v quent chance in the law. This would be suffi-
L;‘:Mlzﬁzga?,al cient ‘to meet the aroument in favour of retros-
pectivity,

Kapur, J. .
apur It is to avoid hardships to decree-holders who

had obtained decrees from Indian States that section
44 was enactad. the thiect of whick wae to give
executability to decrees of Tndian States s0 as to
put them on a par with decress of Indiar  Courts,
and I have ro doubt that the ohiect was *n anply
this section tn those cases where the standard of
the judiciary approximated to Tndian =randards
or at least were not subject to the defects mention-
ed in section 12 of the Code. It was, in my view, for
that reason that two sections in the Code were en-
acted one decling with Indian States le. S. 44 and
the other with foreign countries, i.e., section 44A.

Several cases have heen relied upon by the ap-
pellant.  Relance is placed in the first instance
on Chunilal Kasturchand Marwadi v. Drndappa
Demappa Na-elgi (1), wkere it was he'd that 3
decree passed by a Belgaum Court could he exe-
cuted in Jamkhandi which at the time +»+ decree
Wwas passed was an Indian “natjye” State brit which
became merged later on in the Provirce of
Bombay and i was furth held that the decree
of a competert Court could be executed in Jam-
khandi becaus» it had become an Irdian Court,
This judgmen* was anproved of by a Fu!l Bench
of that Court in Bhoowan  Shankar Surdis case
(2), where a decree passed by the Sslapur
Court against 2 resident of Akalko* was helg
to  be cxecutable in the latter Cou-t be-
cause Akalkot had merged with Bomhay -rd qua

W A m - eeow o - -

(1) LL.R. 1950 Bom. 520
(2) 1L.R. 1952 Bom. 65. F.B.)
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Akalkot the decree of the Sholapur Court was no F.Sitadhe
longer a foreign jwiyment. But how far Kishori Rochafxm_L al
Lal's case (1), would affect the correciness of this =
judgment will have to be considered. In this y Kundan
Court in Dalel Singh v. Dhan Devi (2), a decreeLal-Mohan Lal
passed by a Court in Nabha was Leld to be execut-
able in the Punjab because of section 43 of the Kapur, J.
Code of Civil Procedure as it existed before Act

IT of 1951, on the ground that section 43 as it exis-

ted after the second Adaptation Order is retros-

pective. But this sertion itself has been repealed

by Act II of 1951 and “as bevn substituted by the

present section which I have already given. If

section 43 is to be retruspective then as at the time

the judgment debtors appeared in the Ludhiana

Court the present seciion was in force the execu-

tion will be governed by that law, which provides

for the execution of decrees of Courts in areas to

which Civil Procedure Code does not apply. There-

fore, the section as it stands today would not be
applicable to the decrves passed by Courts in part

B States and the very notion of B Class States is

a creation of the Corstitution which it has been

held by their Lordships of the Supreme Court 1o

be prospective. If the view taken in the Letters

Patent Appeal is mad  applicable then we would

be giving retrospectivity to the Constitution

which is contrary to the view taken by the

Supreme Court amon:st others in Qasim Razvi's

case (3), and Habeeb Mohammed’'s case (4).

Besides a judgmen* which was a foreign judg-
ment would not, except under any express provi-
sion to that effect be * irned into an Indian judg-
ment which is the rul laid down by their Lord-
ships in Kishori Lal's cese (1). The Calcutta High

(1) ALR. 1953 S.C. 441

(2) L.P.A. No. 24 of 1952

(3) 1953 S.C.A. 742
(4) 1954 S.C.A. 789
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F. Radhe Court in Firm Shah Kantilal v. Dominion of India
Sham- (1) has discussed all these questions at a great
Roshan Lal 10441 Besides that there are the judgment of
F -Kt:;r dan the Rajasthan and Mysore Courts in Shah Prem
Lal-Mohan Lal Chand v. Shah Diw mal (2) and H. M. Subharaya
Setty and sons v. S. K. Polani Chetty and sons

Kapur, J. (3).

There is also another question which arises
and that is which law would be applicable to
executions. * The appellant submits that it would
be the law at the time when the application was
made which is contrary to the judgment of the
Federal Court in Lachmeshwar Prasad Shukul’s
case (4), where reference is made to other judg-
ments—Quilter v. Mapleson (5) and Mukherjee
v. Mt. Ram Rattan Kuer (6).

I may here deal with two arguments which
would arise as a result of the coming into force of
the Constitution of India. One arises from Article
261 which deals with Public acts, records and pro-
ceedings. The Constitution is prospective and
therefore it must be read in that light. This arti-
cle reads as follows:—

“(1) Full faith and credit shall be given
throughout the territory of India to
Public Acts, records and judicial pro-
ceedings of the Union and of evey State.

(2) Tiie manner in which and the conditions
under which the acts, records and pro-
ceedings referred to in clause (i) shall

(1) A1R 1554 Cal. 67

(2) AIR. 1354 Rajasthan 4
(3) ALR. 1952 My:ore 6%
(4) 1940 FCR. 34

(5) 9 QB.D. 6872

(6) 83 LA. 47
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be proved and the effect thereof deter-
mined shall be as provided by law made
by Parliament.

(3) Final judgments or orders delivered or
passed by civil courts in any part of the
territory of India shall be capable of
execution anywhere within that terri~
tory according to law.”

Now all these clauses deal with something
which is to be done in future and the use of the
words “Union and every State” can be referable
to judicial acts performed after the Union
or States came into existence. And even clause 3
must be applicable to parts of territories of India
and part B States have become parts of India as
a result of the Constitution and not because of
the Instruments of Accession or the Covenants
as given in the White Paper on Indian States.

The second argument is based on Article 375
which may be quoted: —

“All courts of civil, eriminal and revenue
Jurisdiction, all authorities and all
officers, judicial, executive and minis-
terial throughout the territory of
India, shall continue to exercise their
respective functions subject to the pro-
visions of this Constitution.”

This article continues the jurisdiction of all
courts wherever they may be in the territories of
India and the argument of prospectivity will be
equally applicable to this article. Besides in sec-
tion 2(5) the reference is to courts outside India
e.g., the Court of the Political Agent at Sikkim
and section 43 of the Code also refers to Courts
outside India which are established or continued

F. Radhe
Sham-
Reshan Lal
v.

F. Kundan
Lal-Mohan Lal

Kapur, J.
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F. Radhe
" Sham-
Roshan Lal

v.
F. Kundan
Lal-Mohan Lal

Kapur, J.

Bishan Narain,
J.

Khosla, 7.

by the Central Government. This article there-
fore, which deals with Courts in India would not
affect the argument as to the foreign nationality
of the decree sought to be éxecuted.

As the questions are of great importance and
as a Division Bench of this Court has taken a view
to the contrary 1 must refer this case to a Full
Bench, and I direct tha: papers be placed before
the Hon'’ble the Chief Justice for the constitution
of a Bench to decide this matter.

BisHan Narain, J.—I agree that tk:s case should
be referred te a larger Bench.

Judgment of the Full Bench

Kuosra, J. This case has been referred to a
Full Bench by Kapur and Bishan Narain JJ. be-
cause of the divergent views which sume of the
High Courts have taken regarding the interpre-
tation of certain provisions of the law which are
relevant for the decision of Execution First Ap-
peal No. 201 of 1952.

The case has arisen in the following manner.
Messrs Radhe Sham-Roshan Lal, a firm of Indore,
which is now part of the State of Madhya Bharat,
brought a suit in the Court of the Additional Dis-
trict Judge, Indore, against Messrs Kundan Lal-
Mohan Lai, a firm of Ludhiana. Noticrs were
sent to the defendant firm but there was no ap-
pearance on its behalf at Indore. The Court of
Indore passed an ex-parte decree on the 17th of
February, 1948. Soon after this an application
for the transfer of the decree to a Court at
Ludhiana was made and a transfer certificate
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was granted on the 21st of September, 1950. An F. Radhe
application for execution of this decree was pre- R i’ham'L )
sented before the Senior Subordinate Judge, =% a:; a
Ludhiana, on the 10th of January, 1951. Objec- ¥ g ndan
tion was taken by the judgment-debtors that this 1,a1-Mohan Lal
decree could not be executed because the Court - —
which passed the decree being a foreign Court to Khosla, J
whose jurisdiction the defendants had not sub-

mitted the decree was a nullity, and the matter

for our consideration is whether this ex-parte

decree passed by a Court at Indore on the 17th of

February, 1948, is capable of execution throuzh a

Court in the State of Punjab.

The decision of this matter raises the ques-
tions what is a foreign decree and what is a
foreign Court, and what is the nature of the decree
passed by a foreign Court and whe-
ther that decree is good against a person
who does not submit himself to the jurisdiction
of that foreign Court. There has been a change
in the political complexion of the different states
and Indore which was originally a native State
became part of what are now known as part B
States, and in April. 1951, the provisions of the
Civil Procedure Cod~. were extended to all Part
B States. The question is, therefore not free
from difficulty, and it was argued before us at
considerable length and a large number of decided
cases were cited before us. The main arguments
advanced on behalf of the decree-holder mav be
analysed as follows:—

1. The Court of Indore mav have been a
foreign Conurt »is-a-vis the defendants
on the date th- decrce was passed but
by subsequent legislation the Court
ceased to be a ‘oreien Court and there-
fore this decree can be executed by a
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Court at Ludhiana. The consideration
of this point will involve a reference to
the definition of “foreign Court” as
given in section 2(6) of the Civil Pro-
cedure Code;

2. Section 43 of the Civil Procedure Code
was amended and by virtue of the pro-
visions of the amended section this
decree can be executed in the Punjab;
and

3. Article 261(3) of the Constitution
makes the decree of the Indore Court
capable of execution at Ludhiana.

It is quite clear that a decree passed by a Court
in one country is of no effect in another country
if the first country is to be considered a foreign
country vis-a-vis the second one. For instance, a
decree passed by a Court in France cannot be exe-
cuted in India for the simple reason that France
is a foreign country and unless there is some spe-
cial provision in the law of India decrees passed by
Courts in France may be treated as wholly null
and void in this country. This is one of the first
principles of International Law. The matter is
discussed in Dicey’s Conflict of Laws, Chapters
11 to 17.  Rule 68 stated in Chapter 12 is in the
following terms—

“Rule 68.—In an action in personem in res-
pect of any cause of action. the courts
of a foreign country have jurisdiction in
the following cases:—

First Case.—Where at the time of the com-
mencement of the action the defen-
dant was resident or present in such
country, so as to have the benefit,
and be under the protection, of the
laws thereof.
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Second Case—(Semble) where the defen-
dant is, at the time of the judgment

in the action, a subject or citizen of
such country.

Third Case.—Where the party objecting to
the jurisdiction of the courts of
such country has, by his own con-
duct, submitted to such jurisdiction,
i.e., has precluded himself from ob-
Jectlng thereto—

(a) by appearing as plaintiff in the ac-
tion or counterclaiming: or

(b) by voluntarily appearing as defen-
dant in such action; or

(¢) by having expressly or impliedly con-
tracted to submit to the jurisdic-
tion of such courts.”

It is quite clear that if the Court at Indore is
to be treated as a foreign Court rulc 68 applies and
the decree at the time it was passed could not have
been executed in Ludhiana because the defendants
were not resident in Indore. They did not by their
own conduct submit themselves to the jurisdiction
of the Indore Court. nor did they voluntarily appear
as defendants in the suit. It is not necessary to
dilate upon this point further because the defini~
tion of a “foreign judgment” and a “foreign Court”
as given in section 2(5) and (6) of the Civil Proce-
dure Code makes the point quite clear. Section
2(8) says that “foreign judgment” means the judg-
ment of a foreign Court, and section 2(5) says that
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& “foreign Court” means a Court situate beyond
tho limits of the Provinces which has no authority
in the Provinces and is not established or continued
vy the Central Government. (I am giving the
definition of the “foreign Court” according to the
law as it stood on the 17th of February, 1948, the
date when the decree was passed.) The term “Pro-
vince”’ has been defined in section 3(45) of the
General Clauses Act and means “a Presidency, a
Governor’s Province. a Lieutenant Governor’s
Province or a Chief Commissioner’s Province”,
Indore at that time was not part of the territory of
any such entity and, therefore, Indore was situated
beyond the iimits of the Provinces. The Court of
Indore was admittedly not established or conti-
nued by the Central Government on the 17th of
February, 1948. and therefore, the Court f the Ad-
ditional District Judge of Indore was clearly a
foreign Court qua Ludhiana on the date of the
decree. Therefore, on that date the decree could
not have been executed at Ludhiana. Tt is to be
observed that there were no reciprocal arrange-
ments whereby the decrees passed by the Court at
Indore could be executed at Ludhiana or the decrees
passed by a Court at Ludhiana could be executed at
Indore. Such reciprocal arrangements are some-
times made under the provisions of section 44A of
the Civil Procedure Code, but there being no reci-
procal arrangement in the present case the decree
of the foreign Court of Indore was not cavable of
execution at Ludhiana on the date it was passed.

The question, however, arises whether any sub-
sequent change in legislation removed the dis-
ability attaching to the decree and made it capable
of execution ia Ludhiana. The point urged is that
the amendment of section 2 and section 43 of the
Civil Procedure Code removed that disability. The

-
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axecution gpplication was made on the 10th of Péhl:f:w

January, 1951. On that date section 2 (5 ran as Roshan  Lal
follows: — v.
¥F. Kundan
* “foreign Court' means a Court situate out~ Lal-Mohan Lal

side India and not established or conti-
nued by the authority of the Central
Government.”

Khosla, J.

It is alleged that Indore is not outside India and
therefore it is no longer a foreign Court. It is
further contended that the change in section 43
also had the effect of removing this disability.
The change in the law, however, was not retros-
pective and it did not alter rights and liabilities
which existed prior to the change. In order to
determine whether a certain decree is or is not
the decree of a foreign Court we have to deter-
mine its nature at the time of its birth and not at
some subsequent date. Admittedly, the decree
was passed on the basis of a foreign judgment and
the subsequent change in the definition of a “de-
cree” which came about mn account of the re-
arrangement of territories cannot alter its charac-
ter. Procedural law no doubt operates retrospec-
tively but substantive law does not unless the
statute specifically so provides. The right to exe-
cute a decree and the right to raise an objection
to a decree are substantive rights. The right of
the judgment-debtor to plead that a certain de-
cree is a nullity cannot by any stretch of meaning
be described as a procedural matter. It is a vest-
ed right in the judgment-debtor and it cannot be
taken away by a provision of law which is not
retroactive. On the date the decree was passed
the judgment-debtor could have raised the objec-
tion that the decree was a nullity because it was
a decrce of a foreign Court. Any subsequent
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change in the law could not take away that right.
The right which had accrued to the judgment-
debtor continued after the law was changed and
the old provisions were repealed.

.

At the time the suit was brought against the
defendants they knew that unless they submit
themselves to the jurisdiction of the Court at
Indore no decree passed by that Court could be
effective against them and their liability as deter-
mined by the Indore Court could have no conse-
quences detrimental to them. They were there-
fore justified in ignoring the summons issued to
them. They stayed away and felt no necessity to
defend the plaintiff's claim. This was not a mat-
ter of procedure. By the subsequent change in
law a person who was not liable under a decree
could not become liable. The subsequent change
in the law had the effect of unifying the area
which now forms part of the territory of India,
but there is no indication either in the Constitu-
tion or in any of the amending statutes which
would show that the Legislature intended to up-
set existing rights and liabilities or create fresh
ones. The defendants were not therefore depriv-
ed of their right to plead that the decree of Indore
was a nullity.

The various changes which took place in the
wording of section 43 of the Civil Procedure Code
have been set out in the referring order of Kapur,
J., and it is not necessary for me to set them out
again. I have indicated quite clearly that these
changes did not act retrospectively and did not
adversely affect the right of the judgment-deb-
tors to plead the defect in the decree passed by
the Court of Indore.
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A matter of a similar nature came up before F. Radhe
the Supreme Court in Janardhan Reddy and Sharn-
others v. The State (1), In that case a judgment Roshan  Lal
was passed by the High Court of H. E. H. the p Kundan
Nizam of Hyderabad in December, 1948, i.e., be- Lal-Mohan La
fore coming into force of the Constitution. An —
application to the Supreme Court was made for Khosla, J.
leave to appeal against this judgment and their
Lordships of the Supreme Court held that no
leave could be granted under Article 136 of the
Constitution because the judgment and sentence
of the Court of Hyderabad could not be consider-
ed a judgment and sentence “passed by a Court
within the territory of India”. The application
for leave to appeal was made after the Constitu-

tion came into force. Their Lordships observ-
ed-—

“The territory of the Government of H.E.H.
the Nizam was never the territory of
India before 26th January, 1950 and,
therefore, the judgment and sentence
passed by the High Court of H.E.H. the
Nizam on the 12th, 13th and 14th De-
cember, 1949, cannot be considered as
Judgment and sentence passed by a
Court within the territory of India.”

The rule laid down in this judgment applies to
the case before us and applying this rule it is clear
that the decree of the Court of Indore cannot, be-
cause of the amendments in section 2 and section
43 of the Civil Procedure Code, be considered as a
decree by a Court in India or even by a Court of
a Part B State because at the time the decree
was passed there was no such thing as a Part B
State,

(1) ALR, 1951 8.C. 124
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The learned counsel for the appellant relied
upon a number of cases of which on.y one or two
are really relevant. The others are clearly dis-
tinguishable. Bhagwan Shankar v. Rajaram
Bapu Vithal (1), is not a case in point because
there a decree was passed by a Court at Shola-
pur ex parte against a resident of Akalkot. Exe-
cution at Akalkot was sought after the Constitu-
tion came into force when Akalkot had become
merged in India. The distinguishing feature was
that the decree was passed by a Court in India or
in British India or in the Provinces of India,
whichever definition of section 43 be aken. This
decree was therefore capable of execution in the
Provinces or the States. After the Merger Akal-
kot became a part of the territory ¢f India and
therefore the decree was clearly capable of exe-
cution at Akalkot. The Full Bench decision of
the Madhya Bharat High Court in Brajmohan
Bose Benimadhav v. Kishorilal Kishanlal (2),
which approved of the earlier decision
Firm Lunaji Narayan and another v. Purshottam
Charan aond another (3), was a case of a similar
type. There too the decree was passed by a
Court situate in British India and execution was
sought in Gwalior State after the Constitution.
Indeed, all the cases cited in support of the decree-
holder's claim were cases in which the decrees
had been passed by Courts which were situated
in what was originally British India and was
subsequently Part A States. Execution of these
decrees was sought in the area which was
foreign territory before 1947 and which became
Part B State after the Constitution. There is in
my view an essential difference in the nature of

(1} A.LR. 1851 Bom. 125
(2) ALR. 1955 M.B. 1
(3) ALR. 1955 M.B. 225
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the reverse case which is under consideration be-
fore us. I have stated above what the distin-
guishing feature is. A decree passed by a Court
where the Civil Procedure Code applied could
be executed throughout the territory of British
Indig or Provinces as defined in section 3 (45) of
the General Clauses Act (X of 1897) or Part A
States as defined in the Constitution. This de-
cree was therefore executable anywhere in India.
The territory of India was extended by the mer-
ger of the native States and those States became
subject. to the lJaw which prevailed in India, In
course of time the provisions of Civil Procedure
Code were extended to them and therefore a de-
cree which was a good decree in India became a
good decree in the area of native States also,
whercas the opposite case was quite different.
The decree passed by a Court of a native State
was never a good decree as far as India was con-
cerned. It was a nality where the defendant
had not submitted himself to the jurisdiction of
the Court. This disability could not be removed
because a thing which is non est cannot become
a positive, effective and legal entity. The decree
of the Court of Indore was of no avail whatsoever
in Ludhiana at the time it was passed and by
the subsequent extersion of the Civil Procedure
Code to Indore this decree could not become exe-
cutable at Ludhiana.,

~ There are two cases which are on all fours
with the present case, and in both of them it was
held that the decree could not be executed in
India. In The Owners and Partners of the firm
named Shah Kantilal v. Dominion of India (1).
Mukharii. J., was considering an ex parte decree
passed by a Court ir Baroda State in October,

(1) ALR. 1954 Cel. 67
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F.Sﬁ{adhe 1948. He held that this decree could not be exe-

Roshil?iaal cuted in Calcutta. The matter ig discussed at

». great length in this judgment and the law has

LaIiEMIg‘}llggaEal been stated by Mukhariji, J. in very clear terms.

Khosla, J.  While dealing with the provisions of section 43 of
2" the Civil Procedure Code he observed—

“It provides that such decrees may be exe-
cuted in the manner provided by the
Civil Procedure Code within the juris-
diction of any Court to which the Code
extends. I am satisfied on the construc-
tion of section 43, Civil Procedure Code,
that it does not help execution of Okha-
mandal Court decree by this High
Court.”

The learned Judge refers to the principles of
private international law relating' to decreeg of
foreign Courts and then he goes on to deal with
Article 261 of the Constitution with which I shall
. deal presently. 1 find myself in complete agree-
ment with Mukharji. J., upon all the points stat-
ed by him. :

Another case is Maloji Rao Narsingh Rao v.
Shankar Saran and others (1), which is also a
Single Bench case heard by the Allahabad High
Court on the original side. Brij Mohan Lall, J,,
discussed the whole question very thoroughly
and cited almost all the rulings having a bearing
on the point. He was dealing with the case of
an ex parte decree passed in November, 1948 by
the District Judge of Gwalior. This decree was
transferred to Uttar Pradesh for execution and
he held that the decree could not be executed be-
cause it was a decree of a foreign Court when it
was passed and the disability was not removed

- e e me e e e e e o

(1) ALR. 1955 All 490

-~
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by any subsequent change in law. While dealing F. Radhe

with section 43 of the Civil Procedure Code and gham'L N
the amendment made by Act II of 1951 the learn- 2 a:

ed Judge observed—- P Kl;ndan

Lal-Mohan Lal

“In view of this section, as it stood prior
{0 the amending Act 2 of 1951, the dec- Khosla, J.
ree-holder had a right, subject to the
safeguards hereinafter mentioned, to
put the decree in execution in the State
of Uttar Pradesh. Since Act 2 of 1951
repealed this provision and substituted
another in its place, the repeal did not
take away the right which the decree-
holder had acquired prior to the repeal.
This right was reserved by S. 6 (o).
General Clauses Act. But it is to be seen
what that right was. The right was
that the decree-holder could make an
application to any Court in the State of
Uttar Pradesh for execution. But at the
same time the judgment-debtors had a
right to plead that the decree which
was being enforced against them was
not a decree of a competent court. Sec-
tion 44, Evidence Act. gives a right to
a party fo show that any judgment
which is relevant or which the other
party has proved against him was de-
livered by a court not competent to de-
liver it. This richt had not been taker

away by S. 43. Civil Procedure Code *
* *® * *

If it is now held that that decree has he-
come final and binding, it will mean
that they (the judgment-debtors) have
been denied an opportunity of meeting
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the decree-holder's claim on merits. Qb~
viously it could not have been the inten-
tion of law to bring about such drastic
changes and to deprive the judgment-
debtors of the valuable right of meet-
ing the decree-holder’s claim on merits.
I am, therefore, of the opinion that the
right to treat the decree as a nullity,
which has been described in some of
the cases * * * * *
* as an immunity from the decree, has
been kept intact by virtue of S. 6 (c),
General Clauses Act.”

The learned Judge goes on to say—

“It is, therefore, obvious that the right of
treating the decree as a decree of domes-
tic court which the decrce-holder now
puts forward is a right given by the re-
peal of an Act and not by an Act of
State. This aspect of the case appears
to have been overlooked in most of the

rulings cited by the learned counsel for
the decree-holder.”

The only other case which is relevant is a
Division Bench decision of this Court in
Dalel Singh v Shrimati Dhan Dewvi (1). In that
case a decree was passed by a Court at Nabha.
but it is not c’ear from the judgment whether
that decree was ex parte and whether the defen-
dant had refused to submit himself to the juris-
diction of the Court, and if the defendant did
appear and contest the suit he cannot raise the
plea which has been raised by the judgment-deb-
tors before us. Therefore, the decision in tha!

(1) L.P.A. 24 of 1952

-~y
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case that the decree of the Nabha Court could b.  F. Radhe
executed in the State of Punjab may be inapt so  Sham-
far as the facts of the present case are concerned Rochan Lal

- v'
on this ground. F. Kundan

_ . . Lal-Mohan Lal
The net result is that all the rulings which 8 i

might support the decree-holder’s claim relate 10 Khosla, J
cases in which decrees were passed by Courts

situated in Part A States, whereas only two re-

ported cases which are similar to the case before

us are cases in which it was held that decrees

passed by Courts situated in native States were

not capable of execution in India,

1 now come to the consequences that follow
from the enactment of Article 261 (3) of the Con-
stitution—

“261 {(3) Final judgments or orders deliver-
ed or passed by civil courts in any part
of the territory of India shall be capable
of execution anywhere within that ter-
ritory according to law.”

It seems to me quite clesr that the judgments or
orders mentioned here are judgments or orders
which are passed or delivered after the coming in-
to force of the Constitution. On this point all
the High Courts are unanimously agreed, and it
is only necessary for me to refer briefly to the
cases cited before us. In Shah Premchand v.
Shaeh Danmal (1), it was held that the provisions
of this Article had no retrospective operation be-
cause there was nothing in the wording of Arti-
cle 261 to show that by its express intention or
by necessary implication the Article was to apply
retrospectively. Similar view was taken by the
Calcutta High Court in The Qwners and Partners
(1) A.LR. 1954 Rajasthan 4
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of the firm named Shah Kantilal v. Dominion of
India (1), by the s High Court in H, M.
Subbaraya Setty and Sons v. S. K. Palani Chetty
and Sons, (2), and also in the following cases:
Ramkishan Janakilal and another v. Seth Har-
mukharai Lachminarayan (3), Maloji Rao Nar-
singh Rao v. Shankar Saran and others (4), and
P. C. Vareed v. Gopalbai Bahubai Patel Rambai
Gopalbai Patel (5).

Counsel for the decree-holder drew our at-
tention to a decision of the Supreme Court in
Kishori Lal v. Sm. Shanti Devi (6). That case,
however, does not support the contention of the
decree-holder. The decision of that case proceed-
ed on the wording of section 490 of the Criminal
Procedure Code. It was held in that case that an
order passed under section 488 of the Criminal
Procedure Code by a Court in Lahore before the
partition of the country could be executed in
Delhi after the partition because on the wording
of section 490 that order was always executable
In India. The decree in the present case was not
executable in India at any time and therefore the
coming into operation of any subsequent law
did not remove this disability. Indeed, it was
conceded before us by Mr. Sodhi who appeared
on behalf of the decree-holder that he could not
rely upon the provisions of Article 261 (3) and
that this Article was not intended to be retros-

pective. There is no decision of any High Court
to the contrary.

In the result, therefore, I would hold that the
decree of the Court of Indore at the time it was

passed was a decree of a foreign Court. The

.R. 1954 Cul. 67
R. 1952 My:ore 69
LR, 1955 Nug. 103
R. 1955 Al 490
R. 1954 Tra-Co. 358
R. 1953 S.C. 441
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judgment-debtors did not submit themselves to F. Radhe
the jurisdiction of the Court and at that time the _ Sham-
decree could not have been executed through the foshan Lal
Court in Ludhiana. The subsequent change in ¢ g oo
the definition of the “foreign Court” and in thep,al.Mohan Lal
provisions of section 43 of the Civil Procedure
Code did not make the decree capable of execu- Khosla, J.
tion in Ludhiana, nor did the provisions of by
Article 261 (3) of the Constitution re- ’
move the disability which attached to the decree, '
The judgment-debtors were not debarred from

raising the plea that the decree was a nullity by

reason of the fact that it was passed by a Court

which had no jurisdiction to pass it. That plea

was open to them still as the right to raise that

plea was not taken away by subsequent legisla-

tion., The appeal of the decree-holder is there-

fore liable to be dismissed and I would dismiss it.

Brsaan Nagram, J. 1 agree with Khosla, J., and Bishan Narain,
have nothing to add. J.

Durat, J—On the 17th  February, 1948, Dulat, I.
Messrs. Radhe Sham-Roshan Lal of Indore ob-

tained an ex parte d :cree from the Court of the
Additional District Judge, Indore, against Messrs.
Kundan Lal-Mohan Lal of Ludhiana, At that
time the Indore Court was a foreign Court with-
in the meaning of the Code of Civil Procedure
and its decrees could not be executed in Courts
governed by the Code of Civil Procedure. On
the 26th January, 1950, the Constitution of India
came into force and Indore came to be included
in Part B State called Madhya Bharat. At the
same time section 43 of the Code of Civil Proce-
dure was amended and decrees of Courts in Part
B States became executable in the other Indian
Courts to which the Code of Civil Procedure ap-
plied. In April 1951 the Code of Civil Procedure
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became applicable to the whole of India include
ing Part B States. In the meantime Messrs.
Radhe Sham-Roshan Lal, the decree-holders, ap-
plied for the transfer of the decree for purposes

Lal-Mohan La) certificate on the 21st September, 1950. On the

Dulat, J.

10th January, 1951, an application for the execu-
tion of this decree was presented in the Court of
the Senior Subordinate J udge at Ludhiana.
of execution to Ludhiana and obtained s transfer
Notice was issued to the judgment-debtors and
on their behalf objection was at once taken that
the decree could not be executed at Ludhiana as
it was the decree of a foreign Court. This objec-
tion prevailed and the executing Court held that
the decree was not capable of execution at
Ludhiana, and, therefore, dismissed the decree-
holders’ application. The decree-holders appeal-
ed to this Court and that appeal has been refer-
red for decision to this Full Bench.

The question is whether the decree in this

- case having been granted in February 1948 by a

Civil Court at Indore could after the 26th
January, 1950, or the 1st April, 1951, be lawfully
executed through the Civil Court at Ludhiana

"and the answer to that depends on the answer to

the question whether the decree at the time of
its execution is to be deemed the dec-
ree of a foreign Court or the decree of a Court in
a Part B State, i.e. an Indian tourt, and quite
clearly if it is to be considered the decree of a
foreign Court at the time of its execution, then it
can certainly not be executed in a Court govern-
ed by the Code of Civil Procedure. while on the
other hand if it is to be deemed the decree of a
Court in a Part B State, of an Indian Court, then
equally clearly it cannot be refused execution.
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An exactly similar question arose in this F. Radhe
Court in Dalel Singh v. Shrimati Dhan Devi and Rosi::m—Lal
others (1). The decree in that case was granted v,
on the 12th July, 1947, by a Court at Nabha which F. Kundan
was later included in PEPSU, a Part B State, andy,a1-Mohan Lal
that decree was sought to be executed at Simla
after the 26th January, 1950, and the question  Dulat, J.
was whether it was to be deemed the decree of a
foreign Court or the decree of a Court in Part B
State. A Division Bench of this Court held that
the decree was capable of execution at Simla as
at the time of the execution it must be deemed
to be the decree of a Court in Part B State. I was
a party to that decision and having considered
the arguments advanced in the present case I
still think that our decision in Dalel Singh wv.

Shrimati Dhan Devi and others (1), was correct
and that it fully applies to the present case. A
distinction was sought on the ground that in the
present case the decree was obtained ex parte
and the defendants, who were not residents of
Indore. never submitted to the jurisdiction of
that Court while in Dalel Singh v. Shrimati Dhan
Devi and others (1), it was not clear that the de-
cree was not obtained after contest. This distine-
tion, in mv opinion. makes no difference in prin-
ciple. The question still is whether the decree
Is to be considered the decree of a foreign Court
as it undoubtedly was at the time it was made or
whether in view of the amendment of section 43
of the Code of Civil Procedure it is to be con-

sidered the decree of an Indian Court subsequent
to those amendments. The fact that a decree

mav have been obtained ex parte or after contest
does not. in v opinion. affect the matter, for
the decree of a foreisn Conurt whether ex parte
or obtained after contest remains incapable of

(M LPA 24 0f 1952
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execution, while on the other hand the decree of
an Indian Court, whether ex parte or otherwise
cannot be refused execution. No principle of
international law is really involved in the matter

Lal-Mohan Lal and the question is fully covered by the provi-

Dulat, J.

sions contained in the Code of Civil Procedure.

The main argument for the view that the de-
cree in the present case must be deemed to be
a foreign decree is that the decree when made
was the decree of a foreign Court and cannot
change its character on account of subseguent
political events which made the foreign Court
in question an Indian Court. and that the amend-
ment of section 43 of the Code of Civil Procedure
is not meant to be retrospective and does not,
therefore, affect the status of those decrees which
were granted by a foreign Court orior to the
amendment. I am aware that such a view is nos-
sible but the inconvenience in adopting such a
view is in mv opinion so great that it should on
that ground alone be reiected. The argument ir-
volved reallv comes to this. The Tndore Court
was a foreign Court before the 26th Januarv, 1950
and became a Part B State Court onlv on that
date and became a Court governed bv the Codn
of Civil Procedure nnlv on the It Anril. 105”1,
The decrees granted bv the Indore Court nrior tn
the 26th Januarv., 1950 were. therefore. foreion
decrees and could nof be executed in anv Court
governed bv the Code of Civil Procedure ever
after the Indore Court became a Part B State
Court or even aftar the (ode of Civil Procedure
was made apnlicahle. Tf the arcument is sound it
wron1d Tnoicallv fallnw that a3 decree granted bv
the. Indore Court on the 25th Januarv, 1950
could not be executed even in the Indore Canrt
after the 26th Januarv, 1950, or. at any rate. afte-
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the 1st April, 1951, because the Indore Court had F. Radhe
by then become a Court governed by the Code of R gha’“L J
Civil Procedure just as the Court at Ludhiana eshan
was, and a decree granted even by the Indore F. Kundan
Court prior to the 26th January, 1950, being aLal-Mohan Lal
foreign decree would not be capable of execution
in a Court governed by the Code of Civil Proce- Dulat, J.
dure. This would be an intolerable situation and

on the ground of public convenience, therefore,

such a view ought not to be adopted, To support

the argument, assistance was sought from the
observations of the Supreme Court in Janardhan

Reddy and others v. The State (1). The question

in that case, however, concerned the interpreta-

tion of Article 136 of the Constitution, the ques-

tion being whether the Supreme Court could

grant leave to appeal against a judgment of the
Hyderabad High Court pronounced before the

26th January, 1950. The Supreme Court held that

Article 136 of the Constitution did not empower

the Supreme Court to grant leave to appeal from

such a judgment because a right of appeal is sta-

tutory right and there was nothing to indicate

that such a right existed in respect of judgments
pronounced before the Constitution. The ques-

tion of the inconvenience involved in adopting

that narrow view was raised in the Supreme

Court on behalf of the petitioners but the Sup-

reme Court found that in actual fact no inconve-

nience was involved. The main consideration,
therefore, that arises in the present case did not

arise in the case before the Supreme Court and

the question of considering the effect of the 1
amendments of section 43 of the Code of Civil
Procedure was, of course, not before the Supreme

Court. Tt appears to me that a right of appeal is

(1) AJR. 1951 S.C. 124
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very different from the right of executing a de-

Roshan Lat cree and I am not, therefore, persuaded that the

v.

decision in Janardhan Reddy and others v. The

F. Kundan State (1), covers the present case.,

Lal-Mcohan Lal

Dulat, J.

Regarding the decisions of the various High
Courts in India on the particular question before
us, there has been sharp divergence of views
which we noticed when deciding Dalel Singh v.
Shrimati Dhan Devi and others (2), and which
divergence has continued. The view of the Full
Bench of the Bombay High Court in Bhagwan
Shankar v. Raiaram Bapu Vithal (3), which the
Division Bench of this Court in the main accept-
ed, has since been followed by a Full Bench of
the Madhya Bharat High Court in Brajmohan
Bose Benimadhav v. Kishorilal Kishanlal (4).
and a Full Bench of the Rajasthan High Court in
Radheyshiam and another v. Firm Sawai Modi
Basdeo Prasad and another (5), but not followed
by the Nagpur and the Allahabad High Courts as
would appear from Ramkishan Janakilal and gn-
other v. Seth Harmukarai Lachminarayan (6),
which is a Division Bench decision, and Maloji
Rao Narsingh Rao v. Sankar Saran ang others
(7), which is a Single Bench decision of that
Court, and in view of this divergence not much
assistance can be derived from mere suthority
although the weight of it T feel is stil] with the
view this Court took in Dalel Singh v. Shrimati
Dhan Devi and others (2).

Mr. Mital for the judgment-debtors stressed
the voint that the decree in  the present cace
made by g foreign Court and against a non-resj-
dent defendant who had not submitted fo the

(1) AIR. 1951 5¢. 124

(2) LP.A, 24 of 1952

(3) AIR. 1951 Bom, 12%
(4) ALR. 1955 MB 1
{(5) ALR. 1953 Raj. 204
(8) A.IR. 1955 Nag. 103
{7T) ALR. 1955 All 430

prane
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Court’s jurisdiction and it was, therefore, in the
eye of international law g nwlity and it could,
therefore, never be executed through an Indian
Court. As I have already pointed out, this con-
sideration does not really arise in the present
case, for if the decree sought to be executed is to
be deemed the decree of foreign Court, it is not
capable of execution under the provisions of the
Code of Civil Procedure and would not be cap-
able of execution even if it were a decree obtain-
ed after contest. In my opinion, however, the
decree in this case must now be taken to he the

decree cannot be refused execution merely be-
cause it was obtained eg parte. On this view,
I must hold that the executing Court was in error

should, therefore,
lower Court refusing execution set aside,

The decision of the Full Bench is that the ap-
peal of the decree-holder is dismissed and the ob-
jections of the judgment-debtors are upheld. In

the circumstances of the casef there will be no
order as to costs,

F. Radhe
Sham-
Roshan Lal
.

F. Kundan
Lal-Mohan Lal

Dulat, J.

Full Bench



